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FERMILAB TERMS AND CONDITIONS 
Commercial Items 

 
 
 
1. DEFINITIONS 

As used throughout this subcontract, the following terms shall have the meanings set forth below-- 
 
(a) The terms "Commercial component", "Commercial item", and "Non-developmental item" shall have 

the meanings contained in the clause at Federal Acquisition Regulation (FAR) 2.101, Definitions. 
 
(b) The term "Department" shall mean the U.S. Department of Energy or any duly authorized 

representative thereof. 
 
(c) The term "Fermilab" shall mean Fermi Research Alliance, LLC, and includes the successor to or any 

duly authorized representative thereof. 
 
(d) The term "Government" shall mean the United States Government acting through the U.S. 

Department of Energy or any successor agency. 
 
(e) Except as otherwise provided in this subcontract, the term "sub-subcontract" includes purchase 

orders under this subcontract. 
 
2. ACCEPTANCE OF SUBCONTRACT 

Acceptance of this subcontract must be in accordance with and strictly limited to the requirements set 
forth in this subcontract, including these Terms and Conditions.  Any attempted change by the Subcontractor of 
the requirements set forth in this subcontract without the proper acknowledgment or agreement by Fermilab shall 
have no force or effect.  Where no such acknowledgment or agreement has been obtained, performance by the 
Subcontractor shall be deemed to be an acceptance by the Subcontractor of the requirements set forth in this 
subcontract. 
 
3. INSPECTION 
 

(a) If this subcontract is for supplies, then the inspection provisions of paragraph (b) apply.  If this 
subcontract is for services, then the inspection provisions of paragraph (c) apply.  If this subcontract 
is for both supplies and services, then the provisions of (b) apply to that portion of the work which is 
for supplies, and those of (c) apply to that portion of the work which is for services. 

 
(b) Supplies. 
 

(1) "Supplies," as used in this paragraph, includes but is not limited to raw materials, components,  
intermediate assemblies, end products, and lots of supplies. 

 
(2) Fermilab has the right to inspect and test all supplies called for by this subcontract, to the extent 

practicable, at all places and times, including the period of manufacture, and in any event before 
acceptance.  Fermilab shall perform inspections and tests in a manner that will not unduly delay 
the work.  Fermilab assumes no contractual obligation to perform any inspection or test for the 
benefit of the Subcontractor unless specifically set forth elsewhere in this subcontract.  If 
Fermilab performs an inspection or test on the premises of the Subcontractor or a sub-
subcontractor, the Subcontractor shall furnish, and shall require all sub-subcontractors to furnish, 
without additional charge, all reasonable facilities and assistance for the safe and convenient 
performance of these duties. 

 
(3) Fermilab has the right either to reject or to require correction of nonconforming supplies.  

Supplies are nonconforming when they are defective in material or workmanship or are 
otherwise not in conformity with subcontract requirements.  Fermilab may reject nonconforming 
supplies with or without disposition instructions.  The Subcontractor shall remove supplies 
rejected or required to be corrected.  However, Fermilab may require or permit correction in 
place, promptly after notice, by and at the expense of the Subcontractor.  The Subcontractor 
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shall not tender for acceptance corrected or rejected supplies without disclosing the former 
rejection or requirement for correction, and when, required, shall disclose the corrective action 
taken.  If the Subcontractor fails to promptly remove, replace, or correct rejected supplies that 
are required to be removed or to be replaced or corrected, Fermilab may either (i) by subcontract 
or otherwise, remove, replace, or correct the supplies and charge the cost to the Subcontractor or 
(ii) terminate the subcontract for cause.  Unless the Subcontractor corrects or replaces the 
supplies within the delivery schedule, Fermilab may require their delivery and make an 
equitable price reduction. 

 
(4) Fermilab shall accept or reject supplies as promptly as practicable after delivery, unless 

otherwise provided in the subcontract.  Fermilab failure to inspect and accept or reject the 
supplies shall not relieve the Subcontractor from responsibility, nor impose liability on Fermilab, 
for nonconforming supplies.  Inspections and tests by Fermilab do not relieve the Subcontractor 
of responsibility for defects or other failures to meet subcontract requirements discovered before 
acceptance.  Acceptance shall be conclusive, except for latent defects, fraud, gross mistakes 
amounting to fraud, or as otherwise provided in the subcontract. 

 
(5) If acceptance is not conclusive for any of the reasons in the last sentence of (4) above, Fermilab, 

in addition to any other rights and remedies provided by law, or under other provisions of this 
subcontract, shall have the right to require the Subcontractor (i) at no increase in subcontract 
price, to correct or replace the nonconforming supplies at the original point of delivery or at the 
Subcontractor's plant at Fermilab's election, and in accordance with a reasonable delivery 
schedule as may be agreed upon between the Subcontractor and Fermilab; provided, that 
Fermilab may require a reduction in subcontract price if the Subcontractor fails to meet such 
delivery schedule, or (ii) within a reasonable time after receipt by the Subcontractor of notice of 
defects or nonconformance, to repay such portion of the subcontract as is equitable under the 
circumstances if Fermilab elects not to require correction or replacement.  When supplies are 
returned to the Subcontractor, the Subcontractor shall bear the transportation cost from the 
original point of delivery to the Subcontractor's plant and return to the original point when that 
point is not the Subcontractor's plant. 

 
(c) Services. 
 

(1) "Services," as used in this paragraph, includes services performed, workmanship, and materials 
furnished or utilized in the performance of services. 

 
(2) Fermilab has the right to inspect and test all services called for by this subcontract, to the extent 

practicable at all times and places during the term of the subcontract.  Fermilab shall perform 
inspections and tests in a manner that will not unduly delay the work.  If Fermilab performs 
inspections or tests on the premises of the Subcontractor or a sub-subcontractor, the 
Subcontractor shall furnish, and shall require sub-subcontractors to furnish, without additional 
charge, all reasonable facilities and assistance for the safe and convenient performance of these 
duties. 

 
(3) If any of the services do not conform with subcontract requirements, Fermilab may require the 

Subcontractor to perform the services again in conformity with subcontract requirements, at no 
increase in subcontract amount.  When the defects in services cannot be corrected by re-
performance, Fermilab may require the Subcontractor to take necessary action to ensure that 
future performance conforms to subcontract requirements, and may reduce the subcontract price 
to reflect the reduced value of the services performed.  If the Subcontractor fails to promptly 
perform the services again or to take the necessary action to ensure future performance in 
conformity with subcontract requirements, Fermilab may, by subcontract or otherwise, perform 
the services and charge to the Subcontractor any cost incurred by Fermilab that is directly 
related to the performance of such service, or may terminate the subcontract for cause. 

 
4. ASSIGNMENT 

Neither this subcontract nor any interest in it nor claim under it shall be assigned or transferred by the 
Subcontractor except as expressly authorized in writing by Fermilab.  Fermilab may assign the whole or any part 
of this subcontract to the Government or its designee, or to any successor contractor, and in such event this 
subcontract shall continue in full force and effect. 
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5. CHANGES 

Changes in the requirements of this subcontract may be made only by written agreement of the parties. 
 
6. PAYMENT 

Payment will be made after acceptance of the items/services by Fermilab and receipt of a proper invoice.  
Discount time will be computed from the date of delivery at place of acceptance or from receipt of proper invoice 
at the office specified by Fermilab, whichever is later.  Payment is made, for discount purposes, when the 
Fermilab check is mailed. 
 
7. EXCUSABLE DELAYS 

The Subcontractor shall be liable for default unless nonperformance is caused by an occurrence beyond the 
reasonable control of the Subcontractor and without its fault or negligence such as, acts of God or the public 
enemy, acts of Fermilab, acts of the Government in either its sovereign or contractual capacity, fires, floods, 
epidemics, quarantine restrictions, strikes, unusually severe weather, and delays of common carriers.  The 
Subcontractor shall notify Fermilab in writing as soon as it is reasonably possible after the commencement of any 
excusable delay, setting forth the full particulars in connection therewith, shall remedy such occurrence with all 
reasonable dispatch, and shall promptly give written notice to Fermilab of the cessation of such occurrence. 
 
8. RISK OF LOSS 

Unless the subcontract specifically provides otherwise, risk of loss or damage to the supplies provided 
under this subcontract shall remain with the Subcontractor until, and shall pass to Fermilab upon: 

 
(a) delivery of the supplies to a carrier, if transportation is f.o.b. origin; or 
 
(b) delivery of the supplies to Fermilab at the destination specified in the subcontract, if transportation is 

f.o.b. destination. 
 
9. TAXES 

The subcontract price includes all applicable Federal, State, and local taxes and duties. 
 
10. TERMINATION FOR FERMILAB'S CONVENIENCE 

Fermilab reserves the right to terminate this subcontract, or any part hereof, for its sole convenience.  In 
the event of such termination, the Subcontractor shall immediately stop all work hereunder and shall immediately 
cause any and all of its suppliers and sub-subcontractors to cease work.  Subject to the terms of this subcontract, 
the Subcontractor shall be paid a percentage of the subcontract price reflecting the percentage of the work 
performed prior to the notice of termination, plus reasonable charges the Subcontractor can demonstrate to the 
satisfaction of Fermilab using its standard record keeping system, have resulted from the termination.  The 
Subcontractor shall not be required to comply with the cost accounting standards or contract cost principles for 
this purpose.  This clause does not give Fermilab any right to audit the Subcontractor's records.  The 
Subcontractor shall not be paid for any work performed or costs incurred which reasonably could have been 
avoided. 
 
11. TERMINATION FOR CAUSE 

Fermilab may terminate this subcontract, or any part hereof, for cause in the event of any default by the 
Subcontractor, or if the Subcontractor fails to comply with any subcontract requirement, or fails to provide 
Fermilab, upon request, with adequate assurances of future performance.  In the event of termination for cause, 
Fermilab shall not be liable to the Subcontractor for any amount for supplies or services not accepted, and the 
Subcontractor shall be liable to Fermilab for any and all rights and remedies provided by law and by other 
provisions of this subcontract.  If it is determined that Fermilab improperly terminated this subcontract for cause, 
such termination shall be deemed a termination for Fermilab's convenience. 
 
12. TITLE 

Unless specified elsewhere in this subcontract, title to items furnished under this subcontract shall pass to 
the Government upon acceptance, regardless of when or where Fermilab takes physical possession. 
 
13. WARRANTY 
 

(a) The Subcontractor warrants that all supplies or services furnished under this subcontract will 



FL-200 (Rev. 2/13)  Page 4 

conform to the specifications and all other requirements, will be free from defects in material or 
workmanship, and will otherwise be merchantable and fit for use for the particular purpose described 
in this subcontract.  Such warranties together with the Subcontractor's service and other warranties 
and guarantees, if any, shall survive inspection, tests, acceptance, and payment, and shall run to 
Fermilab, its successors and assigns. 

 
(b) In the case of supplies, the Subcontractor shall, within a reasonable time after receipt of written 

notice from Fermilab and without cost to Fermilab, repair or replace any defects in materials or 
workmanship or nonconformance with specifications which may appear during the period ending on 
a date twelve months after initial use by Fermilab or eighteen months after delivery, whichever is 
earlier, unless a different warranty period is provided in the subcontract.  If, within a reasonable 
time, the Subcontractor is unable or refuses to correct or replace such defective or nonconforming 
supplies, Fermilab may, at its option, either return for credit or, by subcontract or otherwise, repair or 
replace such supplies and assess the Subcontractor the cost occasioned thereby. 

 
(c) In the case of services, the Subcontractor shall, within a reasonable time after receipt of written 

notice from Fermilab and without cost to Fermilab, correct any defects or nonconformities in the 
services furnished under this subcontract which appear within one year after the date of acceptance 
by Fermilab, unless a different warranty period is provided in the subcontract.  If, within a 
reasonable time, the Subcontractor is unable or refuses to correct or re-perform, Fermilab may, by 
subcontract or otherwise, correct or replace with similar services and charge to the Subcontractor the 
cost occasioned thereby, or make an equitable adjustment in the subcontract price.  If, however, 
Fermilab does not require correction or re-performance, it may at its option make an equitable 
adjustment in the subcontract price. 

 
(d) Energy Consuming Products. When the subcontract requires the specification or delivery of energy 

consuming products for use in Federal facility, the Subcontractor will specify or deliver EnergyStar 
® qualified products or products conforming to the Federal Energy Management Program’s (FEMP) 
Energy Efficiency Requirements, whichever may be applicable, provided products with such a 
designation are available and are life cycle cost effective and meet applicable performance standards. 
Information about these products is available for EnergyStar ® at  
http://www.energystar.gov/products and for FEMP at 
http://www.eere.energy.gov/femp/procurement/eep_requirements.cfm. 

 
(e) Environmentally Preferable Purchasing for Desktop or Laptop Computers or Monitors.  When the 

subcontract requires the specification or delivery of desktop or laptop computers or monitors in a 
DOE facility, the Subcontractor will specify or deliver Electronic Product Environmental Acquisition 
Tool (EPEAT) registered products conforming to the IEEE 1680-2006 Standard, provided such 
products are 

 available, are life cycle cost efficient, and meet applicable performance requirements. Information 
on EPEAT-registered computer products is available at www.epeat.net. 

 
(f) Compliance with Internet Protocol Version 6 (IPv6) in Acquiring Information Technology. 
 (1) If this subcontract involves the acquisition of Information Technology (IT) that uses  

   Internet Protocol (IP) technology, the Subcontractor agrees that: 
  (A) all deliverables that involve IT that uses IP (products, services, software,   

   etc.) will comply with IPv6 standards and interoperate with both IPv6 and IPv4  
    (B) it has IPv6 technical support for development and implementation and  
    fielded product management available.  

 (2) If the Subcontractor plans to offer a deliverable that involves IT that is not initially   
  compliant, the Subcontractor agrees to:  

  (A) obtain the Laboratory Procurement Official approval before starting work on  
   the deliverable;  

  (B) provide a migration path and firm commitment to upgrade to IPv6 for all   
   application and product features by June 2008, and;  

  (C) have IPv6 technical support for development and implementation and   
   fielded product management available.  

 (3) Should the Subcontractor find that the statement of work or specifications of this   
  subcontract do not conform to the IPv6 standard, it must notify Fermilab of such   
   nonconformance and act in accordance with instructions provided by Fermilab. 

http://www.eere.energy.gov/femp/procurement/eep_requirements.cfm�
http://www.epeat.net/�
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(g) The rights and remedies of Fermilab provided in this clause are in addition to and do not limit any 

rights afforded to Fermilab by law or by any other clause of this subcontract. 
 
14. LIMITATION OF LIABILITY 

Except as otherwise provided by an express or implied warranty, the Subcontractor will not be liable to 
Fermilab for consequential damages resulting from any defect or deficiencies in accepted items.   
 
15. APPLICABLE LAW 

To the extent that Federal law does not exist and state law could become applicable to this subcontract, 
the law of Illinois shall apply. 
 
16. ENVIRONMENTAL PROTECTION 

In performing this subcontract, the Subcontractor shall comply with the requirements set forth in all 
applicable Federal and non-Federal environmental protection laws, codes, ordinances, Executive Orders, 
regulations, and directives. 
 
17. OTHER COMPLIANCES 

The Subcontractor shall comply with all applicable Federal, State and local laws, executive orders, rules, 
and regulations in its performance of this subcontract. 
 
18.  COMPLIANCE WITH REQUIREMENTS UNIQUE TO GOVERNMENT CONTRACTS AND    
       SUBCONTRACTS  
 
18.1 The Subcontractor agrees to comply with the following FAR clauses, which are incorporated into this 
subcontract by reference, to implement provisions of law or executive orders applicable to acquisition of 
commercial items:  
 
(a) FAR 52.203-13, Contractor Code of Business Ethics and Conduct (APR 2010) (Pub. L. 110-252, Title VI, 
Chapter 1 (41 U.S.C. 251 note

 

)), if the subcontract exceeds $5,000,000 and has a performance period of more than 
120 days. In altering this clause to identify the appropriate parties, all disclosures of violation of the civil False 
Claims Act or of Federal criminal law shall be directed to the agency Office of the Inspector General, with a copy 
to the Contracting Officer.  

(b) FAR 52.203-15, Whistleblower Protections Under the American Recovery and Reinvestment Act of 2009 
(Section 1553 of Pub. L. 111-5), if the subcontract is funded under the Recovery Act.  
 
(c) FAR 52.219-8, Utilization of Small Business Concerns (JAN 2011) (15 U.S.C. 637(d)(2) and (3)), if the 
subcontract offers further subcontracting opportunities. If the subcontract (except subcontracts to small business 
concerns) exceeds $650,000 ($1,500,000 for construction of any public facility), the subcontractor must include 
52.219-8 
 

in lower tier subcontracts that offer subcontracting opportunities.  

(d) FAR 52.222-26, Equal Opportunity (MAR 2007) (E.O. 11246).  
 
(e) FAR 52.222-35, Equal Opportunity for Veterans (SEP 2010) (38 U.S.C. 4212(a)
 

);  

(f) FAR 52.222-36, Affirmative Action for Workers with Disabilities (OCT 2010) (29 U.S.C. 793
 

).  

(g) FAR 52.222-40, Notification of Employee Rights Under the National Labor Relations Act (DEC 2010) (E.O.      
13496), if flow down is required in accordance with paragraph (f) of FAR clause 52.222-40. 
 
(h) FAR 52.222-41 Service Contract Act of 1965 (NOV 2007)  
 
(i)  FAR 52.222-51, Exemption from Application of the Service Contract Act to Contracts for Maintenance, 
Calibration, or Repair of Certain Equipment--Requirements (FEB 2009) (41 U.S.C. 351, et seq.).  
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(j) FAR 52.222-53, Exemption from Application of the Service Contract Act to Contracts for Certain Services--
Requirements (Nov 2007) (41 U.S.C. 351, et seq.).  
 
(k) FAR 52.222-50, Combating Trafficking in Persons (FEB 2009) (22 U.S.C. 7104(g)
 

).  

(l) FAR 52.225-1, Buy American Act – Supplies (FEB 2009)  
 
(m) FAR 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C. App. 
1241 and 10 U.S.C. 2631), if flow down is required in accordance with paragraph (d) of FAR clause 52.247-64). 
 
(n) FAR 52.222-54, Employment Eligibility Verification (Jan 2009).  
 
19. SUB-SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL COMPONENTS 
 

(a) To the maximum extent practicable, the Subcontractor shall incorporate, and require its sub-
subcontractors at all tiers to incorporate, commercial items or non-developmental items as 
components of items to be supplied under the subcontract. 

 
(b) Except to the extent set forth elsewhere in this subcontract or where necessary to establish the 

reasonableness of prices under FAR Part 15, the Subcontractor is not required to include any FAR 
provision or clause, other than those listed in clause 18 above, in any sub-subcontract at any tier 
under this subcontract. 

 
(c) The Subcontractor shall include the terms of this clause, including this paragraph (c), in sub-

subcontracts awarded under this subcontract. 
 
20. AUTHORIZATION AND CONSENT 
 

(a) The Government authorizes and consents to all use and manufacture, in performing this subcontract or 
any lower-tier sub-subcontract, of any invention described in and covered by a United States patent 
(1) embodied in the structure or composition of any article the delivery of which is accepted by the 
Government or Fermilab under this subcontract or (2) used in machinery, tools, or methods whose 
use necessarily results from compliance by the Subcontractor or any lower-tier sub-subcontractor 
with (i) specifications or written provisions forming a part of this subcontract or (ii) specific written 
instructions given by Fermilab or the Department Contracting Officer directing the manner of 
performance.  The entire liability to the Government for infringement of a patent of the United States 
shall be determined solely by the provisions of the indemnity clause, if any, included in this 
subcontract or any lower-tier sub-subcontract hereunder, and the Government assumes liability for 
all other infringement to the extent of the authorization and consent hereinabove granted. 

 
(b) The Subcontractor agrees to include, and require inclusion of, this clause, suitably modified to 

identify the parties, in all lower-tier sub-subcontracts for supplies or services (including construction, 
architect-engineer services, and materials, supplies, models, samples, and design or testing services 
expected to exceed the simplified acquisition threshold at FAR 2.101); however, omission of this 
clause from any lower-tier sub-subcontract, including those at or below the simplified acquisition 
threshold, does not affect this authorization and consent. 

 
21. PATENT INDEMNITY  
 

(a) The Subcontractor shall indemnify Fermilab, the Government, and their officers, agents, and 
employees against liability, including costs, for infringement of any United States patent (except a 
patent issued upon an application that is now or may hereafter be withheld from issue pursuant to a 
Secrecy Order under 35 U.S.C. 181) arising out of the manufacture or delivery of supplies, the 
performance of services, or the construction, alteration, modification, or repair of real property 
(hereinafter referred to as "construction work") under this subcontract, or out of the use or disposal 
by or for the account of the Government or Fermilab of such supplies or construction work. 

 
(b) This indemnity shall not apply unless the Subcontractor shall have been informed as soon as 

practicable by the Government or Fermilab of the suit or action alleging such infringement and shall 
have been given such opportunity as is afforded by applicable laws, rules, or regulations to 
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participate in its defense.  Further, this indemnity shall not apply to (1) an infringement resulting 
from compliance with specific written instructions of Fermilab or the Department Contracting 
Officer directing a change in the supplies to be delivered or in the materials or equipment to be used, 
or directing a manner of performance of the subcontract not normally used by the Subcontractor, (2) 
an infringement resulting from addition to or change in supplies or components furnished or 
construction work performed that was made subsequent to delivery or performance, or (3) a claimed 
infringement that is unreasonably settled without the consent of the Subcontractor, unless required by 
final decree of a court of competent jurisdiction. 

 
22. NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT 
 

(a) The Subcontractor shall report to the Department Contracting Officer through Fermilab promptly and 
in reasonable written detail, each notice or claim of patent or copyright infringement based on the 
performance of this subcontract of which the Subcontractor has knowledge. 

 
(b) In the event of any claim or suit against Fermilab or the Government on account of any patent or 

copyright infringement arising out of the performance of this subcontract or out of the use of any 
supplies furnished or work or services performed under this subcontract, the Subcontractor shall 
furnish to Fermilab or the Government, when requested by Fermilab or the Department Contracting 
Officer, all evidence and information in possession of the Subcontractor pertaining to such suit or 
claim.  Such evidence and information shall be furnished at the expense of the Government except 
where the Subcontractor has agreed to indemnify the Government or Fermilab. 

 
(c) The Subcontractor agrees to include, and require inclusion of, this clause in all lower-tier sub-

subcontracts for supplies or services (including construction and architect-engineer sub-subcontracts 
and those for material, supplies, models, samples, or design or testing services) expected to exceed 
the simplified acquisition threshold at FAR 2.101. 

 
23. DISPUTES 
 The parties agree that they will attempt in good faith to resolve through negotiation any dispute, claim, or 
controversy arising out of or relating to this subcontract.  If such efforts fail to result in a mutually agreeable 
resolution, the parties shall consider the use of alternative disputes resolution (ADR).  In the event that ADR fails 
or is not used, the parties may thereafter pursue any remedy they may have at law or in equity. 
 
24.  SUSPECT/COUNTERFEIT PARTS 
 
24.1  Notwithstanding any other provisions of this agreement, the Subcontractor warrants that all items 
provided to the Laboratory shall be genuine, new and unused unless otherwise specified in writing by the 
Laboratory. Subcontractor further warrants that all items used by the Subcontractor during performance of work at 
Fermi National Accelerator Laboratory include all genuine, original, and new components, or are otherwise 
suitable and fit for the intended purpose. Subcontractor’s warranty extends to labels and/or trademarks or logos 
affixed, or designed to be affixed, to items supplied or delivered to the Laboratory.  
 
24.2 Subcontractor shall indemnify Fermi Research Alliance, LLC and the U.S. Department of Energy, their 
agents and third parties for any financial loss, injury, or property damage resulting directly or indirectly from 
material, components, or parts that are not genuine, original, and unused, or not otherwise suitable and fit for the 
intended purpose.  This includes but is not limited to materials that are defective, suspect, or counterfeit; materials 
that have been provided under false pretenses; and materials or items that are materially altered, damaged, 
deteriorated, degraded, or result in product failure. 
 
24.3 Types of material, parts, and components known to have been misrepresented include but are not limited 
to fasteners; hoisting, rigging and lifting equipment; cranes; hoists;  valves;  pipe and fittings; electrical equipment 
and devices;  plate, bar shapes, channel members, and other heat treated materials and structural items; welding 
rod and electrodes; and computer memory modules.  
 
24.4 Because falsification of information or documentation may constitute criminal conduct, Subcontractor 
acknowledges and agrees that Fermilab may reject and retain such information or items at no cost and identify, 
segregate, and report such information or activities to cognizant Department of Energy Officials. 
 
25.  SUBCONTRACTOR POLICY TO BAN TEXT MESSAGING WHILE DRIVING 
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25.1 DEFINITION AS USED IN THIS CLAUSE: 

 “Driving”–  
(1) Means operating a motor vehicle on an active roadway with the motor running, including while 
temporarily stationary because of traffic, a traffic light, stop sign, or otherwise.  
(2) Does not include operating a motor vehicle with or without the motor running when one has pulled over 
to the side of, or off, an active roadway and has halted in a location where one can safely remain stationary.  
 

“Text messaging” means reading from or entering data into any handheld or other electronic device, including 
for the purpose of short message service texting, e-mailing, instant messaging, obtaining navigational 
information, or engaging in any other form of electronic data retrieval or electronic data communication. The 
term does not include glancing at or listening to a navigational device that is secured in a commercially 
designed holder affixed to the vehicle, provided that the destination and route are programmed into the device 
either before driving or while stopped in a location off the roadway where it is safe and legal to park.  
 

25.2  This clause implements Executive Order 13513, Federal Leadership on Reducing Text Messaging While 
Driving, dated October 1, 2009.  
 
25.3  The Subcontractor should—  

(1) Adopt and enforce policies that ban text messaging while driving—  
(i) Company-owned or -rented vehicles, Government-owned vehicles, or Fermilab-owned vehicles; or  
(ii) Privately-owned vehicles when on official Government or Fermilab business or when performing any 
work for or on behalf of the Government or Fermilab.  

(2) Conduct initiatives in a manner commensurate with the size of the business, such as—  
(i) Establishment of new rules and programs or re-evaluation of existing programs to prohibit text 
messaging while driving; and  
(ii) Education, awareness, and other outreach to employees about the safety risks associated with texting 

 while driving.  
 

25.4  SUB-SUBCONTRACTS 
 The Subcontractor shall insert the substance of this clause, including this paragraph 25.4, in all sub-
subcontracts that exceed the micro-purchase threshold.  
 
26.  SUSTAINABLE ACQUISTION 
 The following provisions apply only to first tier subcontracts exceeding the simplified acquisition 
threshold that support operation of Fermilab and offer significant subcontracting opportunities for energy efficient 
or environmentally sustainable products or services. 
 
26.1  The following provisions apply only to first tier subcontracts exceeding the simplified acquisition threshold 
that support operation of Fermilab and offer significant subcontracting opportunities for energy efficient or 
environmentally sustainable products or services. 
 
26.2  Pursuant to Executive Order 13423, Strengthening Federal Environmental, Energy and Transportation 
Management, and Executive Order 13514, Federal Leadership in Environmental, Energy, and Economic 
Performance, Fermilab is committed to managing its facilities in an environmentally preferable and sustainable 
manner that will promote the natural environment and protect the health and well-being of its employees and 
subcontractor service providers.  In the performance of work under this contract, the Subcontractor shall provide its 
services in a manner that promotes the natural environment, reduces greenhouse gas emissions, and protects the 
health and well-being of Fermilab employees, subcontract service providers and visitors using Fermilab. 
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26.3  Green purchasing or sustainable acquisition has several interacting initiatives.  The Subcontractor must 
comply with initiatives that are current as of the contract award date.  Fermilab may require compliance with 
revised initiatives from time to time.  The Subcontractor may request as equitable adjustment to the terms of its 
contract using the procedures in the FL Changes Clauses.  The initiatives important to these Orders are explained 
on the following Government or Industry Internet Sites: 
 
(1)  Recycled Content Products are described at http://epa.gov/cpg. 
 
(2)  Biobased products are described at http://www.biopreferred.gov/.  
 
(3)  Energy efficient products are at http://energystar.gov/  products for Energy Star products. 
 
(4)  Energy efficient products are at http://www.femp.energy.gov/ procurement for FEMP designated products. 
 
(5)  Environmentally preferable and energy efficient electronics including desktop computers, laptops and monitors 
are at http://www.epeat.net  the Electronic Products Environmental Assessment Tool (EPEAT) the Green 
Electronics Council site. 
 
(6)  Greenhouse gas emission inventories are required, including Scope 3 emissions, which include contractor 
emissions. These are discussed at Section 13 of Executive Order 13514 which can be found at 
http://www.archives.gov/federal-register/executiveorders/disposition.html. 
 
(7)  Non-Ozone Depleting Alternative Products are at http://www.epa.gov/ozone/strathome.html. 
 
(8) Water efficient plumbing products are at http://epa.gov/watersense.  
 
26.4  The clauses at FAR 52.223-2, Affirmative Procurement of Biobased Products under Service and Construction 
Contracts, 52.223-15, Energy Efficiency in Energy Consuming products, and 52.223-17 Affirmative procurement 
of EPA Designated items in Service and Construction Contracts, require the use of products that have biobased 
content, are energy efficient, or have recycled content.  To the extent that the services provided by the 
Subcontractor require provision of any of the above types of products, the Subcontractor must provide the energy 
efficient and environmentally sustainable type of product unless that type of product— 
 
(1)  Is not available; 
 
(2)  Is not life cycle cost effective (or does not exceed 110% of the price of alternative items if life cycle cost data is 
unavailable), EPEAT is an example of lifecycle costs that have been analyzed by the Department of Energy and 
found to be acceptable at the silver and gold level; 
 
(3)  Does not meet performance needs; or, 
 
(4)  Cannot be delivered in time to meet a critical need. 
 
26.5  In the performance of this contract, the Subcontractor shall comply with the requirements of Executive Order 
13423, Strengthening Federal Environmental, Energy and Transportation Management, 
(http://www.epa.gov/greeningepa/practices/eo13423.htm)  and Executive Order 13514, Federal Leadership in 
Environmental, Energy, and Economic performance (http://www.archives.gov/federal-register/executive-
orders/disposition.html).  The Subcontractor shall also consider the best practices within the DOE Acquisition 
Guide, Chapter 23, Acquisition Considerations Regarding Federal leadership in Environmental, Energy, and 
Economic Performance.  This guide includes information concerning recycled content products, biobased products, 
energy efficient products, water efficient products, alternative fuels and vehicles, non-ozone depleting substances 
and other environmentally preferable products and services. This guide is available on the internet at: 
http://energy.gov/management/downloads/acquisition-guide-0. 
 
26.6  In complying with the requirements of paragraph (c) of this clause, the Subcontractor shall coordinate its 
activities with and submit required reports through Fermilab’s ES&H Section to complete DOE Sustainable 
Acquisition reporting requirements. 
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26.7  The Subcontractor shall prepare and submit performance reports using prescribed Fermilab formats, at the 
end of the Federal fiscal year, on matters related to the acquisition of environmentally preferable and sustainable 
products and services. This is a material delivery under the contract. Failure to perform this requirement may be 
considered a failure that endangers performance of this contract and may result in termination for default (see FAR 
52.249-6, Termination (Cost Reimbursement)). 
 
26.8  The Subcontractor will comply with the procedures in paragraphs 26.4 through 26.6 of this clause regarding 
the collection of all data necessary to generate the reports required under paragraphs 26.4 through 26.6 of this 
clause, and submit the reports directly to the ES&H Section at Fermilab.  The Subcontractor will advise Fermilab if 
it is unable to procure energy efficient and environmentally sustainable items and cite which of the reasons in 
paragraph 26.4 of this clause apply. The reports may be submitted at the conclusion of the subcontract term 
provided that the subcontract delivery term is not multiyear in nature.  If the delivery term is multi-year, the 
Subcontractor shall report its accomplishments for each Federal fiscal year in a manner and at a time or times 
acceptable to both parties.  Failure to comply with these reporting requirements may be considered a breach of 
contract with attendant consequences. 
 
26.9  There are several programs under which relevant products have been evaluated. 
 
(1)  Recycled Content http://www.epa.gov/epawaste/conserve/tools/cpg/products/index.htm  
 
(2)  Energy Star and FEMP Designated Products at http://energystar.gov/  
 
(3)  Water-efficient Products at http://www.epa.gov/watersense/ 
 
(4)  Biobased products at http://www.biobased.oce.usda.gov/fb4p/ 
 
(5)  EPEAT registered electronic products at http://www.epeat.net/  
 
(6)  Non-Ozone Depleting Substance at http://www.epa.gov/ozone/snap/index.html 
 
 
26.10  For a list of government-approved materials, Subcontractors can consult with 
http://www.sftool.gov/greenprocurement. 
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