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INTELLECTUAL PROPERTY CLAUSES
for

1. “Off-the-Shelf” Item Supply Subcontracts; and

2. Non-R&D Service Subcontracts where technical data
are not expected to be first produced

(NOT TO BE USED IF SUBCONTRACT IS FOR
"COMMERCIAL ITEMS" AND INCLUDES THE FL-200}
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1. AUTHORIZATION AND CONSENT (48 CIF.R. 52.227-1)

{a)

(b)

The Government authorizes and consents to all use and manufacture, in performing this subcontract or any lower-
tier sub-subcontract, of any invention described in and covered by a Uniled States patent (1) embodied in the
structure or composition of any article the delivery of which is accepled by the Government or Fermilab under this
subcontract or (2} used in machinery, tools, or methods whose use necessarily results from compliance by the
Subcantracter or any lower-tier sub-subcontractor with (i) specifications or writlen provisions forming a part of
this subcontract or (ii) specific written instructions given by Fermilab or the Depariment Contracting Officer
directing the manner of performance. The entire liability to the Government for infringement of a patent of the
United States shali be determined solely by the provisions of the indemnity clause, if any, included in this
subcontract or any lower-tier sub-suhcontract hereunder, and the Government assumes liability for all other
infringement io the extent of the authorization and consent hercinabove granted.

The Subcontractor agrees to include, and require inclusion of] this clause, suitably modified to identify the parties,
in all lower-tier sub-subcontracts for supplies or services (including construction, architect-engineer services, and
materials, supplies, models, samples, and <esign or testing services expected to exceed the simplified acquisition
threshoid at Federal Acquisition Regulation (FAR) 2.101); however, omission of this clause from any lower-tier
sub-subcontract, including those at or below the simplificd acquisition thresheld, does not affect this authorization
and consent,

2. PATENT INDEMNITY (48 C.F.R.52.227-3)

(a}

(b
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The Subcontractor shall indemnify Fermilab, the Government, and their officers, agents, and employees against
Hiability, ineluding costs, for infringement of any United States patent (except a patent issued upon an application
that is now or may hereafter be withheld ftom issue pursuant 10 a Secrecy Order under 35 U.S.C. 181} arising out
of the manufacture or delivery of supplies, the performance of services, or the construction, altcration,
modification, or repair of real property (hereinafter referred to as "construction work") under this subcontract, or
out of the use or disposal by or for the account of the Government or Fermilab of such supplies or construction
work.

This indemnity shall not apply unless the Subcentraclor shall have been informed as seon as practicable by the
Government or Fermilab of the suit or action alleging such infringement and shall have been given such
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opportunity as is afforded by applicable laws, rules, or regulations to participate in its defense, Further, this
indemnity shall not apply to (1} an infringement resulting from compliance with specific wrilten instructions of
Fermilab or the Department Contracting Officer directing a change in the supplies to be delivered or in the
malerials or equipment to be used, or directing a manner of performance of the subcontracl not normally used by
the Subcontractor, (2) an infringement resufting from addition to or change in supplies or components furnished
or construction work performed that was made subseguent to delivery or performance, or (3) a claimed
infringement that is unreasonably seitled without the consent of the Subcontractor, unless required by final decree
of a court of competent jurisdiction.

3, NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT INFRINGEMENT
{48 C.I'.R. 52.227-2}

)

(b)

(<)

The Subconiractor shail reporl to the Department Contracting Officer through Fermilab promptly and in
reasonable writlen detail, cach notice or claim of patent or copyright infringement based on the performance of
this subcontract of which the Subcontractor has knowledge.

In the event of any claim or suit against Fermilab or the Government on account of any patent or copyright
infringement arising out of the performance of this subcontract or cut of the use of any supplies furnished or work
or services performed under this subcontract, the Subcontractor shail furnish to Fermifab or the Governiment,
when requested by Fermilab or the Department Contracting Officer, all evidence and information in possession of
the Subcontracior pertaining to such suil or claim.  Such cvidence and information shalt be furnished at the
expense of the Government except where the Subcontractor has agreed to indemnify the Government or Fermilab.

The Subgontractor agrees to include, and require inclusion of, this clause in all lower-tier sub-subcontracts flor
supplics or services (including construction and architect-engineer sub-subcontracts and those for material,
supplics, models. samples, or design or festing services) expecled to exceed the simpiified acquisition threshold at
FAR 2.10L

4, REFUND OF ROYALTIES (48 C.F.R. 952.227-9)

(a)

()

(©)

{d)

{e)

(f
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This clause applies only if the subconlract price inciudes certain amounts for royallies payable by the
Subcontracior or lower-tier sub-subcontractors or both.

The term "royaliics" as used in this clause refers to any costs or charges in the nature of royalties, license fees,
patent or license amortization costs, or the like, for the use of or for rights in patents and patent applications in
conneetion with performing this subcontract or any lower-ticr subcontzact hereunder. The term also includes any
costs or charges associated with the access Lo, use of, or other right pertaining to data that is represented (o be
proprictary and is related to the performance of this contract or the copying of such data or data that is
copyrighted.

The Subcontractor shall furnish te Fermilab or the DOE Contracting Officer when directed by Fermilab, before
final paymeni under this subcontract, a statement of royaitics paid or required to be paid in connection with
performing this subcontract and lower-tier subcontracis hercunder together with the reasons.

The Subcontractor will be compensated for rayallies reported under paragraph (c} of this clause, only to the extent
that such royaitics were included in the subcontract price and are determined by Fermifab to be properly
chargeable to the Government and atlocable to the subcontract. To the extent thal any royalties that are included
in the subcontract price are not, in fact, paid by the Subcontractor or are determined by Fermilab not to be
properly chargeable to the Government and allocable to the subcentract, the subcontract price shall be reduced.
Repayment or credit to Fermilab or the Government shall be made as Fermilab directs. The approval by Fermilab
of any individual payments or royalties shall not prevent the Government from contesting at any Llime the
entforceability, validity, scope of, er title to, any patent or the proprictary nature of data pursuant to which a
royalty or other payment is to be or has been made,

If, at any time within 3 years after final payment under this subcontract. the Subconiractor for any reason is
relicved in whole or in part from the payment of the royalties included in the final subcontract price as adjusted
pursuant to paragraph {d) of this clause, the Subcontractor shall promptly notify Fermilab or the DOE Contracting
Officer of that fact and shall reimburse Fermilab or the Government in a corresponding amount.

The substance of this clause, including this paragraph (1), shall be included in any sub-subcontract in which the
amount of royalties reported during negotiation of the sub-subcontract exceeds $250.
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